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EXECUTIVE SUMMARY

The adoption of the Rome Statute governing the International Criminal
Court (ICC) marked the first time that an international criminal body
was authorized to award reparations, including restitution,
compensation, and rehabilitation, against individual perpetrators of
mass atrocities for the benefit of their victims.*



distract the Court



Analysis and Recommendations

The Establishment of Principles Relating to Reparations

The first recommendation of this report is that the Court should
proactively develop the principles referred to in Article 75(1) of the
Rome Statute outside of the context of any single case and prior to the
issuance of its first reparations award. While we recognize that many
aspects of implementing the reparations scheme will be case- and
context-specific, and that the Court will therefore need to maintain a
great deal of flexibility with regard to reparations, there are several
factors that support the development of a set of guidelines independent
of any given case, including:

e as a textual matter, Article 75 itself states that the Court “shall”
make its determinations on damage, loss, and injury to victims
“on [the] basis” of the principles to be established by the Court,
suggesting that the principles should precede any individual
findings of damage, loss, and injury;

e the significant ambiguity that currently exists as to both
procedural and substantive aspects of the Court"s reparations
scheme is likely to breed frustration on the part of victims and
intermediaries seeking to conduct outreach with respect to the
scheme; and



separate reparations phase, after the Chamber has made a
determination that an accused is guilty of one or more crimes under the
jurisdiction of the Court. This approach is logical because the Court
may only order reparations in the event of a conviction, and holding
hearings on reparations during the merits phase of trial may
inappropriately raise the expectations of those who would be
considered victims of an accused who is ultimately acquitted. At the
same time, allowing extensive evidence on reparations during trial
may be prejudicial to the accused and may interfere with the right to
an expeditious trial. Nevertheless, there may be instances where it is
more efficient for a Chamber to hear evidence on reparations during
the trial, such as when a victim is testifying as a witness, and thus the
principles should not exclude this possibility.

Definition of “Victim” for Purposes of Reparations

Because case-based reparations are ordered “directly against a
convicted person” in light of the damage, loss, and injury caused by
the crimes for which that person has been convicted, due process
concerns require that the Court determine which individuals qualify as
“victims” of the convicted person. Rule 85(a) of the ICC Rules of
Procedure and Evidence defines “victims” as “natural persons who
have suffered harm as a result of the commission of any crime within
the jurisdiction of the Court.” This definition raises three basic
questions in the context of reparations that need to be addressed by the
Court in its reparations principles: (i) what constitutes “harm” for
purposes of reparations; (ii) the link required between the crime(s) for
which a perpetrator is convicted and the harm to the victim; and (iii)



crime or crimes for which the perpetrator was convicted. At the same
time, a perpetrator may not reasonably be held responsible for every
consequence of his or her illicit act, and every legal system recognizes
that there is a point at which losses become too remote or speculative
to warrant a finding of liability. The challenge is where to draw the
line. As explained in detail below, various standards of causation have
been applied in both international and domestic law, but the most
common test appears to be one that requires that the harm be the
“proximate cause” of the loss. Proximate cause, in turn, makes use of
foreseeability and the temporal relationship between harm and loss to
distinguish compensable from non-compensable claims. We therefore
recommend that the



circumstances of each case must be considered and any combination of
the different forms of reparations may be awarded. Thus, for example,
while some commentators have suggested that reparations should take
the form of monetary compensation where the perpetrator has assets, it
IS not necessarily the case that other forms of reparations are only
appropriate in the case of perpetrators with limited or no resources.



extent of any damage, loss and injury to, or in respect of[,] victims and
to suggest various options concerning the appropriate types and
modalities of reparations.” While the authority of the Chamber to
invoke expert assistance is entirely discretionary, we recommend that,
in its principles, the Court emphasize the importance of utilizing
expert assistance as envisioned in Rule 97(2) in all but the most
straightforward of cases.

The first, and most obvious, reason for a Trial Chamber to make use of
its authority to seek expert assistance in the reparations process is
efficiency in the processing and evaluation of claims. Valuation and
calculation of damages are complex even in straightforward cases, and
the ICC is likely to be dealing with violations numbering in the
hundreds, if not thousands, in each case. At the same time, the judges
of the Trial Chambers are not necessarily experts in claims evaluation
and processing, nor were they elected to perform such tasks. Hence,
the Trial Chambers should liberally outsource the technical aspects of
claims processing and evaluation. Specifically, while the Trial
Chambers will likely need to determine the categories of victims in
any individual case, neutral third parties could take over the task of
making findings of fact with regard to who qualifies as a victim and
the levels of loss, damage, and injury suffered, which would then be
submitted back to the Trial Chamber for approval. As has often been
the case in the context of mass claims processes, these third parties
should not be limited to evaluating claimants and evidence that come
before them, but should be authorized to identify additional potential
beneficiaries and collect evidence on behalf of victims. The Court may
also consider authorizing the use of sampling to determine the extent
of damage for different categories of victims, another technique
employed by mass claims processes.

The second reason that the Trial Chambers should make ample use of
their authority under Rule 97(2) relates to the importance of the
Chambers" receiving assistance as to “the appropriate types and
modalities of reparations.” As previously noted, there is no one-size-
fits-all approach to reparations, and determining the best combination
of the various forms of reparations awards should not occur in a
vacuum. The most important role for experts in the determination of
the “types and modalities” of a reparations award will involve
consultation with the victim community. Such consultation is
imperative, as the participation of victims in designing and
implementing reparations programs is essential to ensuring that the






assistance mandate, the Fund engages in many of the activities
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l. INTRODUCTION

In one of the first decisions issued by the International Criminal Court
(ICC), Pre-Trial Chamber I recognized both the distinct nature of the
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envisioned under the Rome Statute creating the Court. The report also
contains a number of proposals for the Court to consider when drafting
its principles on case-based reparations. Finally, the report contains
two specific recommendations — one directed at the Assembly of
States Parties relating to ensuring appropriate staffing of the Trust
Fund for Victims, and one directed to the Court as a whole in relation
to managing the expectations of victims — aimed at facilitating a
positive experience for victims in their interactions with the ICC
relative to its case-based reparations scheme.
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http://www.worldcourts.com/pcij/eng/decisions/1927.07.26_chorzow/



http://www2.ohchr.org/english/law/remedy.htm
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Commission (ILC) — the body charged with creating a draft of the
treaty — as early as 1992.* Specifically, the issue was brought before
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the idea that fines against an accused could be paid into a trust fund for
the benefit of victims was retained.*®

As the drafters debated changes to the ILC Draft Statute, support for
the notion that the ICC should have the power to order reparations to
victims grew. Thus, for example, the 1996 Report of the Preparatory
Committee notes that “[s]everal proposals were made concerning [the
issue of compensation to victims], including the possibility of the
Court being empowered to make decisions on these matters, among
them the administration of a compensation fund, as well as to decide
on other types of reparation.”? However, the idea remained

conjunction with the crime. However, some members of the Commission questioned
the ability of the court to determine the ownership of stolen property in the absence
of a claim filed by the original owner, which might need to be considered in a
separate proceeding. Others felt that it was not appropriate to authorize the court to
order the return of stolen property, a remedy which they considered to be more
appropriate in a civil rather than a criminal case. One member suggested that
allowing the court to consider such matters would be inconsistent with its primary
function, namely to prosecute and punish without delay perpetrators of the crimes
referred to in the statute. On balance the Commission considered that these issues
were best left to national jurisdictions and to international judicial cooperation
agreements, of which there is a growing network. The relevant provisions have
accordingly been deleted.”).

91d. (“Fines paid may be transferred, by order of the Court, to one or more of the
following: ... (c) A trust fund established by the Secretary-General of the United
Nations for the benefit of victims of crime.”).

2 See, e.g., Report of the Preparatory Committee on the Establishment of an
International Criminal Court, vol. 1 (Proceedings of the Preparatory Committee
during March-April and August 1996), U.N. Doc. A/51/22, § 282 (13 September
1996). The first proposal, submitted by France, provided only that the Court would
have authority to “transmit to the competent authorities of the States concerned the
judgment by which the accused was found guilty of an offence which caused damage
to a victim,” and that the *“victim or his successors and assigns [could], in accordance
with the applicable national law, institute proceedings in a national jurisdiction or
any other competent institution in order to obtain compensation for the prejudice
caused to them.” Draft Statute of the International Criminal Court: Working Paper
Submitted by France, U.N. Doc. A/AC.249/L.3, Art. 130 (6 August 1996). France
later amended this proposal to provide that, if “national competent authorities are no
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controversial among many delegates. According to one commentator,
the main concerns surrounding the idea of a reparations scheme were
as follows:

First, opponents of [including a reparations provision]
took the view that the central purpose of the Statute was
to prosecute, in a fair and effective manner, those
accused of the most serious crimes of international
concern; the need to make a determination of
reparations would distract the Court"s attention from
the trial and appeal functions of the Court. A second
point, linked to the first, was the practical difficulty of
asking a criminal court to decide on the form and extent
of reparations; the problem would be exacerbated by
the fact that the judges would come from very different
legal traditions. Thirdly, some delegations were
concerned about the implications of reparation awards
by criminal courts for domestic legal systems that did
not recognize the concept. Finally, it was widely
believed that the reparations article was a “stalking
horse” for awards of reparations against States.?

Ultimately, however, a consensus emerged that “[a] court whose
exclusive focus was purely retributive would lack a dimension needed
to deliver justice in a wider sense” and there was “a gradual realization
that there had to be a recognition in the Statute that victims of crimes
not only had (as they undoubtedly did) an interest in the prosecution of
offenders but also an interest in restorative justice, whether in the form
of compensation or restitution or otherwise.”?* Thus, the final version
of the Rome Statute includes the following language under Article 75:

1. The Court shall establish principles relating to
reparations to, or in respect of, victims, including
restitution, compensation and rehabilitation. On this
basis, in its decision the Court may, either upon request
or on its own motion in exceptional circumstances,

2! Christopher Muttukumaru, Reparation to Victims, in THE INTERNATIONAL
CRIMINAL COURT: THE MAKING OF THE ROME STATUTE 262, 263-64 (Roy S. Lee,
ed. 1999).

22 1d, at 264.
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3. The Trust Fund shall be managed according to
criteria to be determined by the Assembly of States
Parties.?*

2. Rules of Procedure and



19

omitted or clarified.” There was also debate as to whether the
definition should extend only to natural persons, or also to legal
entities.*® Ultimately, the drafters departed from the text of the UN
Declaration in favor of a potentially broad definition of victim that
would leave significant discretion to the Court in respect of both
natural persons and legal entities.®! Specifically, Rule 85 provides:

(a) “Victims” means natural persons who have suffered
harm as a result of the commission of any crime within
the jurisdiction of the Court;

(b) Victims may include organizations or institutions
that have sustained direct harm to any of their property
which is dedicated to religion, education, art or science
or charitable purposes, and to their historic monuments,
hospitals and other places and objects for humanitarian
purposes.*

Another issue that generated substantial debate during the drafting of
the Rules was whether the Court should have the authority to order
collective awards.*® One view held that the reparations scheme was
simply a means by which individual victims may enforce civil claims
through the ICC, making collective reparations difficult to
understand.** According to this view, “a victim pursuing a civil claim
through the Court would wish to have their individual position restored
by the Court and a collective award would not satisfy them.”*
Additionally, for those that viewed the reparations scheme as a means
of enforcing civil claims, collective awards would raise “problems in
ensuring that the defendant did not face more than one claim for the

% Fernandez de Gurmendi, supra n. 25, at 432.
4.
31 Id
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same loss.”*® A second view was that reparations were another form of
sanction, rather than strictly a means to satisfy a civil liability.*’ For
those favoring this view, the fact that many convicted defendants
would have limited resources meant that reparations were, in any
event, more likely to be symbolic, aimed at the whole population
affected, rather than geared toward the satisfaction of individual
claims.® Finally, there was a compromise view that held that the Court
should have flexibility to make individual or collective awards,
depending on the desires and needs of the particular victims in a given
case.®® This last view ultimately prevailed, with Rule 97(1) providing
that “the Court may award reparations on an individualized basis or,
where it deems it appropriate, on a collective basis or both.”*°

In addition to outlining the appropriate form of reparations awards, the
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A final issue addressed by the drafters of the Rules on the subject of
reparations was that of the standard of proof required for an award.
Early in the process, it was suggested that the standard be defined as
“on the balance of probabilities,” in order to ensure that the standard at
the reparations phase would be lower than the standard for a criminal
conviction.** While there seems to have been general agreement that
the standard should be lower than “beyond a reasonable doubt,” some
delegations were uncomfortable with the phrase “on the balance of
probabilities” because they felt it was .” 4
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With respect to the Trust Fund for Victims created under Article 79 of
the Rome Statute, the drafters of the Rules made clear that while the
Trust Fund did not necessarily need to be involved in “straightforward
awards to an individual,”? it could play a role in various aspects of the
case-based reparations scheme. For example, the drafters agreed that,
in “cases where due to the youth or mental incapacity of an individual
it would not be possible to make the award directly,” the Trust Fund
may hold awards “until the young person becomes an adult or until a
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C. Overview of the Case-Based Reparations Scheme and the
Trust Fund for Victims

As outlined above, the ICC Rome Statute and Rules create a scheme
whereby victims of individuals convicted by the Court may receive
reparations for harm arising from the crimes for which those
individuals are convicted.> Based on “the scope and extent of any
damage, loss or injury,” the Court may order individual reparations,
collective reparations, or some combination of the two.%® Although the
award is
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the jurisdiction of the Court, and of the families of such victims.”®®

This function will serve as an important complement to the case-based
reparations scheme envisioned under Article 75 of the Rome Statute,
as the ICC will only have the time and the resources to prosecute a
limited number of perpetrators for a limited number of crimes.®® Thus,
as one commentator involved in the drafting of the Rome Statute has
observed, it is not the case that the Trust Fund will only benefit those
who have “been victimized by an individual who happens to have been
convicted by the ICC.”®" Indeed, as discussed in more detail below, the
Trust Fund has already implemented thirty-one projects, outside of the
context of case-based reparations, “targeting victims of crimes against
humanity and war crimes” in the Democratic Republic of Congo
(DRC) and Uganda.®® Through these projects, the Trust Fund has


http://www.icc-cpi.int/NR/rdonlyres/66A8DCDC-3650-4514-AA62-D229D1128F65/281506/OTPProsecutorialStrategy20092013.pdf
http://www.icc-cpi.int/NR/rdonlyres/66A8DCDC-3650-4514-AA62-D229D1128F65/281506/OTPProsecutorialStrategy20092013.pdf
http://www.icc-cpi.int/NR/rdonlyres/66A8DCDC-3650-4514-AA62-D229D1128F65/281506/OTPProsecutorialStrategy20092013.pdf
http://ssrn.com/abstract=1403929
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for widespread harm, both in the sense of affecting many individuals
and in the sense of causing injury to communities as a whole.

Another important factor to consider is that, given the nature of the
harms likely to be caused by the crimes within the jurisdiction of the
ICC, many victims may have difficulty accessing the Court and
putting together claims for reparations. Indeed, “it can be assumed that
the individuals or groups most severely victimized are often precisely
those who are not in the physical, material or mental condition to
apply for reparations.”’® Hence, the Court cannot take for granted that
all potential claimants will have participated in the proceedings on the
merits in a case, or even that all will have filed claims at the time the
Court begins to consider reparations. It is also critical to recognize that
many, if not all, of the victims applying for reparations will be
experiencing ongoing trauma that may be exacerbated by the
experience of seeking reparations.”® At the same time, in a broader
sense, these victims will often be living in the midst of ongoing
violence or in societies newly emerging from years of conflict and
widespread atrocities, meaning resources may be scarce and tensions
among groups of victims, or between victims and the government, may
be high.

Finally, the reality is that in most cases dealt with by the ICC, the
perpetrators convicted by the Court will most likely be judgment-
proof, either because they are genuinely indigent or because the Court

"2 |d. at 208-09. See also Marieke Wierda & Pablo de Greiff, Reparations and the
International Criminal Court: A Prospective Role for the Trust Fund for Victims, at
6, INT"L CENTER FOR TRANSITIONAL JUSTICE (2004), available at
http://www.ict]j.org/static/TJApproaches/Prosecutions/Repl CCTrustFund.eng.pdf
(“Even legal systems that do not have to deal with massive and systematic crime find
it difficult to ensure that all victims have an equal chance of accessing the courts, and
even if they do, that they have a fair chance of getting similar results. The more
frequent case is that wealthier, better educated, urban victims have not only a first,
but also a better chance of obtaining justice. This will be similar before the ICC.”).
Notably, research conducted by the Trust Fund for Victims in northern Uganda
demonstrates that women and girls are less likely to have access to information about
the ICC than men and boys because the former have less access to radios (whether to
radios themselves or to enough time to spend listening to them). Correspondence
between authors and Trust Fund for Victims, 10 May 2009. Such disparities in
relation to lack of knowledge about the Court generally could easily translate into
lack of knowledge about the ICC"s reparations scheme.

" See infra n. 140 and accompanying text.


http://www.ictj.org/static/TJApproaches/Prosecutions/RepICCTrustFund.eng.pdf
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is unable to reach their assets.”* Notably, the Court has no authority to
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IVV.  ANALYSIS AND RECOMMENDATIONS
A. The Establishment of Principles Relating to Reparations

The first recommendation of this report is that the Court should
proactively develop the principles referred to in Article 75(1) of the
Rome Statute outside of the context of any single case and prior to the
issuance of its first reparations award. We recognize that, unlike the
provisions of the Rome Statute and Rules of Procedure and Evidence
authorizing the adoption of the Regulations of the Court’” and
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Chambers will hold a separate hearing, distinct from the trial on an
accused”s guilt, to determine issues of reparations, meaning it is
unclear whether victims wishing to present their views on reparations
to the Chambers must already be participating in the proceedings on
the merits.®! Similarly, it is presently unclear what standard the Court
will apply to determine whether an individual qualifies as a *“victim”
for purposes of case-based reparations, or what evidence will be
required of persons wishing to establish themselves as victims.

Finally, the current absence of guidance on a variety of issues related
to the scheme, combined with the fact that the judges of the ICC hail
from diverse backgrounds, leaves open the possibility for wide
discrepancies in the approach to reparations across cases. This in fact
occurred in the early jurisprudence of the Court with respect to the
requirements set forth by different Chambers regarding participation of
victims under Article 68(3) of the Statute, which permits victims to
present their “views and concerns” to the Court at appropriate stages
of proceedings.®? For instance, Pre-
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and a half later, however, Pre-Trial Chamber Il held that the term
“natural persons” requires that the “identity of the applicant” be “duly
established.”® Moreover, Pre-Trial Chamber II held that such identity
could only be established by a document “(i) issued by a recognized
public authority; (i) stating the name and the date of birth of the
holder; and (iii) showing a photograph of the holder,”®® whereas Pre-
Trial Chamber | permitted victims to establish their identity through a
wide range of documents.®” While Pre-Trial Chamber 11 subsequently
relaxed its identification requirements for applications to participate in
proceedings, it would be much more difficult to retroactively
standardize requirements for reparations awards after one or more
awards have been ordered. Importantly, discrepancies in the Court"s
approach to reparations will not only result in unfairness to individual
victims in particular cases, but may also lead to perceptions that the
overall scheme is unfair or arbitrary. Indeed, the Inter-American Court
of Human Rights, despite being one of the most progressive
mechanisms with respect to ordering reparations, has been criticized
for providing inconsistent awards to similarly situated victims,
particularly because there is no comparative analysis between cases to
show how the Court makes its determinations given the differing
circumstances in each case.?® The establishment of principles guiding
the ICC reparations scheme from the outset may help the Court avoid
similar criticisms by establishing consistent and transparent standards
and procedures to apply across cases.

8 Situation in Uganda, Decision on Victims" Applications for Participation
a/0010/06, a/0064/06 to a/0070/06, a/0081/06 to a/0104/06 and a/0111/06 to
a/0127/06, ICC-02/04-101, 1 12 (10 August 2007).

8 1d. 7 16.

8 See Situation in Democratic Republic of the Congo, Decision on the Requests of
the Legal Representative of Applicants on Application Process for Victims"
Participation and Legal Representation, ICC-